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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, 
v. 
DENNIS D. BEDA, 
Defendant/Appellant. 
JURISDICTION AND NATURE OF PROCEEDING 
This appeal is from a judgement and conviction on one count of 
Witness Tampering, a Third degree felony in violation of U.C.A. 
§76-8-508. (1953 as amended). A jury trail was held on February 
27, 1995, the Honorable Michael J. Glasmann, Second District Court 
Judge Presiding. After a sentencing hearing, where the court 
considered evidence form both parties, the Defendant was Sentenced 
to serve 0-5 years at the Utah State Prison. 
Jurisdiction to hear the above-entitled appeal was conferred 
upon the Utah Court of Appeals, pursuant to U.C.A. § 78-2a-3(2) (f) 
(1953 as amended). 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
AND STANDARD OF REVIEW 
Was the Defendant's trial counsel's representation, per se, 
ineffective when the Defendant was denied his Sixth Amendment Right 
* 
* 
* 
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to effective assistance of counsel based upon a conflict of 
interest? 
Standard of Review 
"A sixth amendment claim grounded on conflict of interest is 
a special subtype of an ineffective claim" and must be analyzed 
under a different standard of review used for other ineffective 
assistance of claims. State v. Verlarde, 806 P.2d 1190, 154 Utah 
Adv. Rep. 27 (Ct. App. 1991); State v. Webb, 790 P.2d 65 (Ct. App. 
1990) . A defendant who makes a showing that "an actual conflict of 
interest existed which adversely affected his [or her] lawyer's 
performance, need not demonstrate prejudice to prevail on the 
claim. Cuyler v. Sullivan, 446 U.S. 335, 100 S.Ct. 1798 (1980) 
An ineffective assistance of counsel claim is usually a mixed 
question of law and fact. State v. Templin, 805 P. 2d 182, 186 (Utah 
1990) (Citing Strickland v. Washington, 466 U.S. 668, 698, 104 S. 
Ct. 2052, 2070 (1984)). Even if the record lacks facts as to the 
ineffectiveness of trial counsel, the appellate Court can review 
the record to determine on appeal, as a matter of law, whether 
defense counsel's performance constituted ineffective counsel. 
State v. Johnson, 823 P. 2d 484, 176 Utah Adv. Rep. 17 (Ct. App. 
1991) (Citing Government of Virgin Islands v. Zepp, 748 F.2d 125 
(3rd Cir. 1984). 
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CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
U.C.A. §76-8-508, 
(1) A person is guilty of a third degree felony if, believing 
that an official proceeding or investigation is pending or 
about to be instituted, he attempts to induce or otherwise 
cause a person to: 
(a) testify or inform falsely; 
(b) withhold any testimony, information, document, item; 
(c) elude legal process summoning him to provide 
evidence; or 
(d) absent himself from any proceeding or investigation 
to which he has been summoned. 
U.S. CONSTITUTION AMEND, VI: In all criminal prosecutions, 
the accused shall enjoy the right to a speedy and public 
trial, by an impartial jury of the State and district wherein 
the crime shall have been committed, which district shall have 
been previously ascertained by law, and to be informed of the 
nature and cause of the accusation; to be confronted with the 
witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the assistance 
of counsel for his defence. 
U.S. CONSTITUTION AMEND. XIV, SECTION 1: All persons born 
or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of 
the State wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State deprive any 
person of life, liberty, or property, without due process of 
law; nor deny to any person within its jurisdiction the equal 
protection of the laws. 
UTAH CONSTITUTION ART. 1, SECTION 7: No person shall be 
deprived of life, liberty, or property, without due process of 
law. 
UTAH CONSTITUTION ART. 1 SECTION 12: In criminal 
prosecutions the accused shall have the right to appear and 
defend in person and by counsel, to demand the nature and 
cause of the accusations against him, to have a copy thereof, 
to testify in his own behalf, to be confronted by the 
witnesses against him, to have compulsory process to compel 
the attendance of witnesses in his own behalf, to have a 
speedy public trial by an impartial jury of the county or 
district in which the offense is alleged to have been 
committed, and the right to appeal in all cases. In no 
instance shall any accused person, before final judgment, be 
compelled to advance money or fees to secure the rights herein 
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guaranteed. The accused shall not be compelled to give 
evidence against himself; a wife shall not be compelled to 
testify against her husband, nor a husband against his wife, 
nor shall any person be twice put in jeopardy for the same 
offense. 
UTAH RULES OF PROFESSIONAL CONDUCT RULE 1.7(b): A lawyer 
shall not represent a client if the representation of that 
client may be materially limited by the lawyer's 
responsibilities to another client or to a third person or by 
the lawyer's own interest, unless: 
(1) The lawyer reasonably believes the representation 
will not be adversely affected; and 
(2) Each client consents after consultation. 
UTAH RULES OF PROFESSIONAL CONDUCT RULE 3.7: A lawyer shall 
not act as advocate at a trial in which the lawyer is likely 
to be a necessary witness except where: 
(1) The testimony relates to an uncontested issue; or 
(2) The testimony relates to the nature and value of legal 
services rendered in the case; or 
(3) Disqualification of the lawyer would work substantial 
hardship on the client. 
STATEMENT OF THE CASE 
This appeal is from a conviction of one count of Witness 
Tampering, a violation of U.C.A. §76-8-508, a Third Degree Felony, 
after a jury trial before the Honorable Michael J. Glasmann. The 
victim, D.A., made a statement that absolved the Defendant of any 
wrongdoing in the presence of the Defendant's trial attorney. 
The Defendant, Mr. Beda, filed a pro-se motion requesting that 
his trial counsel, Mr. Caine, be released as his attorney based 
upon a conflict of interest. The trial court granted Mr. Beda's 
request. Mr. Caine again appeared as counsel for Mr. Beda, and the 
court accepted a "waiver" of the conflict from Mr. Beda without 
inquiry sufficient to establish that the waiver was knowing and 
intelligent. 
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Mr. Beda now appeals based upon the fact that he was denied 
his constitutional right to effective assistance of counsel that 
was free of conflict. 
STATEMENT OF FACTS 
The Defendant, Dennis David Beda, ("Mr. Beda") was originally 
charged with an underlying offense of supplying alcohol to a minor, 
D.A. (R. Trial 88) . On the day of the trial for the alcohol 
offence, D.A. came to court and met with the prosecutor, Laszlo 
Daroczi, and the arresting officer, Shane Minor. (R. Trial 89). 
During the pre-trial meeting, D.A. recanted his testimony that Mr. 
Beda had served alcohol to him. (R. Trial 88, 98, 46, 63-65) . D.A. 
then met with Mr. Beda's trial counsel, John Caine, and officer 
Shane Minor just before going into trial. D.A., again recanted his 
prior statement he gave to the police, and absolved Mr. Beda of any 
criminal activity. (R. Trial 91-93, 65-66, 99-100) 
Based upon Mr. Caine's involvement as a witness to D.A.'s 
inconsistent statements to the police, and D.A.'s demeanor at the 
time he recanted his statement regarding Mr. Beda's involvement in 
the underlying crime, it soon became clear that Mr. Caine may be a 
potential defense witness at Mr. Beda's trial for Witness 
Tampering. For these reasons, Mr. Beda filed a Pro Se Motion to 
recuse Mr. Caine as his counsel, and for appointment of independent 
conflict free counsel. (Addendum A) . A hearing was held on October 
19, 1994, four months before Mr. Beda's jury trial. (R. Hearing 2-
9). During that hearing, Mr. Caine was not present, and Mr. Beda 
5 
preceded on his own. (R. Hearing 2) . During the hearing, the State 
conceded, through Mr. Daroczi, that Mr. Caine, and Mr. Daroczi 
might be possible defense witnesses. (R. Hearing 5) . After hearing 
arguments from both parties, the trial court granted Mr. Beda's 
motion to remove Mr. Caine as his trial counsel, finding that Mr. 
Caine "may be relevant [as a witness] to the case". (R. Hearing 
6). The court further found that there where at least two 
independent, conflict public defenders who could represent Mr. 
Beda, and appointed Kelly Miles to represent Mr. Beda. (R. Hearing 
7) . Mr. Beda readily consented to Mr. Miles' representation. (R. 
Hearing 7). 
On October 26, 1995, only one week after Mr. Caine was removed 
from the case because he was a potential relevant witness for Mr. 
Beda, Mr. Caine represented Mr. Beda at his arraignment. (R. 
Hearing 10) . At the arraignment, the trial court immediately 
noticed that Mr. Miles was not representing Mr. Beda. (R. Hearing 
11). The trail court questioned Mr. Beda regarding the potential 
conflict, and he told the court that, "Mr. Caine said there will be 
certain stipulations entered into" as a part of the withdraw of Mr. 
Beda's motion to recuse Mr. Caine. (R. Hearing 11). The record is 
completely void of any reference that Mr. Beda ever had an 
opportunity to speak to Mr. Miles, or any conflict free counsel. 
In fact, the record is clear that the only attorney Mr. Beda ever 
spoke to regarding the potential conflict was Mr. Caine. (R. 
Hearing 11) . All this occurred in spite of the facts that thirteen 
days earlier, D.A. testified at the preliminary hearing, where he 
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completely recanted his statements to Mr. Caine. (R. Preliminary 
hearing 3-13). Because of D.A.'s changing testimony, Mr. Caine had 
to cross examine D.A. at the preliminary hearing with the 
inconsistent statements D.A. had made to Mr. Caine during their 
initial meeting in the hallway the day of the trial for the alcohol 
charges. (R. Preliminary Hearing 19-20). 
Despite Mr. Caine's assurances that he would stipulate to the 
facts of his testimony regarding his meeting in the hallway with 
D.A., the trial record is void of any stipulation of Mr. Caine's 
testimony. The only witness who testified regarding the 
conversation was Officer Minor, the State's investigating officer. 
There was never stipulated facts as to D.A.'s demeanor or the 
reliability of his statement to Mr. Caine. (R. Trial 99-100). 
SUMMARY OF ARGUMENT 
The Defendant, David Dennis Beda, was denied effective 
assistance of counsel when his trial attorney had a conflict of 
interest. Mr. Beda properly filed a motion to remove Mr. Caine as 
his defense attorney based upon conflict of interest. Mr. Beda's 
motion was granted. After the granting of the motion, Mr. Caine 
again appeared on behalf of the Defendant. A brief discussion 
regarding Mr. Caine's conflict of interest ensued on the record. 
The court allowed Mr. Caine to continue to represent Mr. Beda based 
solely on the representations Mr. Caine made to the court. 
Mr. Beda did not have the opportunity to consult with counsel 
who was conflict free. Therefore, Mr. Beda could not have 
knowingly waived his right to conflict free counsel. 
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ARGUMENT 
DID THE DEFENDANT'S TRIAL COUNSEL'S 
REPRESENTATION CONSTITUTE PER SE 
INEFFECTIVE ASSISTANCE OF COUNSEL 
WHERE COUNSEL SHOULD HAVE BEEN CALLED AS A 
WITNESS FOR THE DEFENDANT? 
The Sixth Amendment to the Constitution and Article I Sections 
7 & 12 of the Utah Constitution give every person in a criminal 
proceeding the right to due process and to assistance of counsel. 
The United States Supreme Court has interpreted this section to 
mean effective assistance of counsel. McMann v. Richardson, 397 
U.S. 759, 25 L.Ed. 2d 763, 90 S.Ct. 1441 (1970). Further, courts 
have ruled that effective assistance of counsel includes 
representation that is conflict free. Strickland v. Washington, 
466 U.S. 668, 688, 104 S.Ct. 2052 (1984) 
In the case at bar, the Defendant, David Dennis Beda, was not 
afforded effective assistance of counsel. Mr. Beda was charged 
with witness tampering. During an out of court interview, Mr. 
Caine as well as the Prosecutor, Mr. Laszlo Daroczi of the Weber 
County Attorney's Office, were present when the alleged victim, 
D.A., retracted his earlier statements. Based upon Mr. Caine's 
presence in the interview, Mr. Beda moved the court for an order 
releasing John T. Caine as his attorney and requesting new counsel 
be appointed. (R. Hearing 2-9) After a hearing on the motion, the 
Defendant's pro-se motion was granted and Mr. Beda's case was 
assigned to Kelly Miles of the Weber County Public Defender's 
Association. 
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When hearing the Motion to Release Defense counsel, the Court 
found as a matter of fact, that there was a conflict because Mr. 
Caine was a potential defense witness. However, on the date set 
aside for Mr. Beda's arraignment in District Court, Mr. Caine again 
appeared on behalf of the Defendant. The Court noted the 
appearance of Mr. Caine and inquired into the conflict issue. 
During the Arraignment hearing the following exchange 
occurred: 
COURT: We need to set the matter for trial. Let me cover for 
the record, isn't this the case -- maybe it wasn't this case 
but a different one which I assigned Mr. Miles. 
MR. CAINE: It is. And we are--I am going to be counsel in 
this case. I have been counsel previously. And an issue came 
up that may have required me to testify in this case, but that 
has been resolved. And this is a case I have been with from 
the beginning. And I am going to continue with it at this 
t ime. Isn't that right ? 
MR. BEDA: Yes, your Honor. 
COURT: All right. So for our record, Mr. Beda, you are 
comfortable with Mr. Caine acting as your counsel? 
MR. BEDA: Yes, your Honor. 
COURT: You do not claim any longer that there is a conflict 
of interest in his [Mr. Caine] representing you on this? 
MR. BEDA: He said that--Mr. Caine said there will be certain 
stipulations entered into. 
MR. CAINE: It involves--well, it is fairly simple. It 
involves a statement that the alleged victim in this case gave 
outside the courtroom as we were about to have a trial. There 
were others present when that statement was made. And 
everyone has agreed that it was made. As to why it was made 
and all of that, that's the subject of the trial. But I 
wouldn't.. (R. Hearing 11-12) 
Mr. Beda's intent regarding the "waiver" of the potential 
conflict was conditional. He did no claim that the conflict no 
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longer existed. Mr. Beda explained that Mr. Caine advised him that 
a stipulation would be entered into that would avoid the conflict. 
The record is void of any evidence to show that Mr. Beda was 
advised by the court of by Mr. Miles prior to making this waiver. 
A defendant can generally waive his or her right to conflict-
free counsel. To be valid, such a waiver must be knowing and 
intelligent and made only after adequate warning by the [trial] 
court of the potential hazards posed by the conflict of interest 
and of the accused's right to other counsel. The validity of a 
waiver depends upon whether the defendant knew enough about the 
possible consequences to make an informed choice. State v. 
Johnson, 823 P.2d 484, 176 Utah Adv. Rep. 17 (1991) (citations 
omitted) 
Certainly the court cannot presume that Mr. Beda made a 
knowing and intelligent waiver based upon the advice given by the 
attorney that has a conflict with him. As quoted in State v. 
Smith, 621 P. 2d 697 (1980) "The law will not presume that the 
counsel has advised his client of his inadequacies or those of his 
associates". (quoting Commonwealth v. Via, 455 Pa. 373, 316 A.2d 
895 (1974)) 
As with Commonwealth, the law cannot presume that Mr. Beda 
made a knowing and intelligent waiver of his right to conflict free 
counsel when there is absolutely no evidence that the Defendant was 
ever afforded an opportunity to speak with a conflict free 
attorney. The trial court did not go into any detail to advise Mr. 
Beda of the consequences he would suffer by waiving his right to 
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conflict free counsel. Further, in deciding Johnson, this Court 
relied upon United States v. Moscony, 927 F.2d 742 (3d Cir.) cert, 
denied. 111 S.Ct. 2812 (1991) which stated that trial courts have 
an "institutional interest in protecting the truth-seeking function 
of the proceedings over which [they are] presiding by considering 
whether [defendants have] effective assistance of counsel, 
regardless of any proffered waiver[s]" 
This Court cannot rule that Mr. Beda made a knowing and 
intelligent waiver. The only evidence from the record proves that 
Mr. Beda could not have made a knowing and intelligent waiver, 
because he was never advised by the trial court or a neutral 
attorney of the effect the waiver would have on his trial . 
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 [A] sixth amendment claim grounded on conflict of interest is 
a special subtype of an ineffectiveness claim" and must be analyzed 
under the following standard, which is different than that used for 
other ineffective assistance of counsel claims. A defendant who 
did not object to the conflict at trial has the burden on appeal of 
demonstrating with specificity that "an actual conflict of interest 
existed which adversely affected his [or her] lawyer's performance. 
If the defendant makes such a showing, prejudice need not be 
demonstrated to prevail on the claim. The court will presume the 
defendant was prejudiced by the lawyer's performance." 
State v. Johnson, 823 P.2d 484, 176 Utah Adv. Rep. 17 (1991) 
(citations omitted) 
Mr. Caine was a crucial witness to the Defendant's defense. 
He would have testified that the victim, D.A., recanted his earlier 
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statement, that Mr. Beda was not present when D.A. changed his 
statement, that D.A.'s demeanor was evasive when he testified at 
the Preliminary Hearing (R. Preliminary Hearing 22-30), and D.A.'s 
demeanor at the time of the out of court meeting. His testimony 
could have established the fact that the victim made several 
statement that cleared Mr. Beda of any wrongdoing, and that Mr. 
Beda was not involved, on at least one occasion, when D.A. changed 
his statement. 
It is against the Rules of Professional Conduct to act both as 
an attorney and a witness in the same case. Rule 3.7 of the Utah 
Rules of Professional Conduct State: 
A lawyer shall not act as advocate at a trial in 
which the lawyer is likely to be a necessary witness 
except where: 
(1) The testimony relates to an uncontested issue; or 
(2) The testimony relates to the nature and value of legal 
services rendered in the case; or 
(3) Disqualification of the lawyer would work substantial 
hardship on the client. 
Although violation of the Rules of Professional Conduct does 
not "create any presumption that a legal duty has been breached" or 
provide a basis for civil liability, Scope, Utah R. Prof. Conduct, 
courts have referred to the Rules to augment legal principles 
involving lawyer conduct, and counsel's conduct may be examined in 
light of prevailing professional and ethical standard to determine 
whether defendant received effective representation. see United 
States v. Hobson, 672 F.2d 825 (11th Cir) (per curiam) cert, denied, 
459 U.S. 906, 103 S. Ct. 208 (1982) and Government of Virgin Islands 
v. Zepp, 748 F.2d 125 (3d Cir. 1984) 
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The Defendant was not afforded effective assistance of 
counsel. The Defendant is not required to show that he was 
prejudiced by Mr. Caine's representation, only that "an actual 
conflict of interest existed which adversely affected his lawyer's 
performance". State v. Webb, 790 p. 2d 65, 73. Mr. Beda has met 
this requirement, and as such this Court is required to presume 
that the Defendant was prejudiced by his lawyer's performance. 
United States v. Cronic, 446 U.S. 648, 104 S.Ct. 2039 (1984). 
CONCLUSION 
The existing case law is obvious and the Rules of Professional 
Conduct clearly state that Mr. Caine was a potential defense 
witness. The trial court acknowledged this when it granted Mr. 
Beda's pro se motion to remove Mr. Caine as defense counsel. 
Further, Mr. Beda did not knowingly and intelligently waive 
his right to conflict free representation. Therefore, this case 
must be reversed and remanded back to the trial court for a new 
trial where Mr. Beda can have the benefit of effective assistance 
of counsel as guaranteed him under the Sixth Amendment to the 
United States Constitution, and Article I, Sections 7 & 12 of the 
Utah State Constitution. 
RESPECTFULLY SUBMITTED this 
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correct copies of the foregoing Appellant's Brief to the following: 
Attorney General's Office 
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ADDENDUM "B" 
TRANSCRIPT 
PRELIMINARY HEARING 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
P R O C E E D I N G S 
THE CLERK: State of Utah versus Dennis 
Beda, 941003069. 
THE COURT: 
THE CLERK: 
THE COURT: 
MR. CAINE: 
THE COURT: 
This is the time set for--
It's a prelim, Your Honor. 
Prelim. 
Yes, it is. 
This is the time set for 
preliminary hearing. Mr. Daroczi, you're here on 
behalf of the State representing the State. 
Mr. Caine, you're here on behalf of Mr. Beda and 
Mr. Beda is present with you. Is that correct? 
MR. CAINE: That's correct, Judge. 
THE COURT: And we're ready to proceed? 
MR. CAINE: We are. 
THE COURT: Opening statements you care 
to make? 
OPENING STATEMENT BY THE STATE 
MR. DAROCZI: Just a brief one, Your 
Honor. On July 26th of this year Officer Miner 
accompanied by another officer went to the Marion 
Hotel, it's the place where the defendant occupied, 
occupied a room. And when they entered they found 
a 16 year old person in there who was hav--, who 
was--, who had a drink and, and the defendant 
PENNY C. ABBOTT, CSR 
PAGE 3 
1 subsequently was arrested for supplying alcohol to 
2 a minor, Dennis Atkinson. He's, he's our witness 
3 today. After a short-- And then he told the 
4 police at that time that it was the defendant that 
5 supplied the, the alcohol that he had been drinking 
6 when the officers entered on that date. 
7 Sometime after that, after the arrest of 
8 the defendant, Mr. Beda contacted the, contacted 
9 the witness, Dennis Atkinson, and prevailed and 
10 told, advised him that if he were convicted of, of 
11 this offense why he would, he would go to jail and 
12 things would be pretty bad for him. 
13 Then he eventually prevailed upon him to 
14 go to the Public Defenders Office. He took him 
15 there, drove him there himself, had him make a 
16 statement recanting the prior statement saying that 
17 the defendant didn't, didn't know anything about, 
18 about the fact that he was drinking, what he was 
19 drinking or had nothing to do with supplying 
20 alcohol to him. 
21 And that case is still pending, the 
22 supplying alcohol to a minor. It was set one time 
23 when the, when the victim in fact, Dennis Atkinson 
24 came in, the 16 year old came in and told us that, 
25 told us that same thing that the defendant had 
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1 nothing to do with supplying alcohol to him. That 
2 he had a drink but the defendant, that he helped 
3 himself and the defendant didn't know anything 
4 about it. 
5 Of course, then the trial was continued 
6 and Officer Miner then found out, found out the 
7 underlying circumstances as to why the, the victim, 
8 the 16 year old now had a different story. He is 
9 here to tell, to tell this. 
10 And that's, that will be our evidence 
11 before the Court today. 
12 THE COURT: Anything? 
13 MR. CAINE: No statement, Judge. 
14 THE COURT: Okay. Thank you. Let's 
15 have everyone who may testify in this matter come 
16 forward, raise their right hand and be sworn. Who 
17 has the warrant? Jamie, is that yours? 
18 THE CLERK: Jamie does. 
19 THE COURT: While they're coming forward 
20 and being, while they're coming forward to be sworn 
21 I'm just going to sign this warrant. Is this your 
22 witness? Would you like to come forward? 
23 WHEREUPON, 
24 DENNIS ATKINSON 
25 having been duly placed under oath by the clerk of 
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1 the court and sworn to testify truthfully in this 
2 matter, upon examination testified as follows: 
3 DIRECT EXAMINATION BY MR. DAROCZI. 
4 THE COURT: If you'll give me just one 
5 minute, Mr. Daroczi. You may proceed. 
6 MR. DAROCZI: Would you give us your, 
7 your name and address, Dennis? 
8 A. (By the Witness) My name and address? 
9 My name's Dennis Atkinson and--
10 Q. Maybe just the name will do, Dennis. 
11 Your full name? 
12 A. Dennis Lou Atkinson. 
13 Q. Okay. You live here in Ogden? 
14 A. Yes. 
15 Q. Are you acquainted with the defendant 
16 seated to my right at the counsel table at the end 
17 of it here? 
18 A. What do you mean? 
19 Q. Do you know him? 
20 A. Yeah, I know him. 
21 Q. How do you know him? 
22 A. I met him in San Diego whenever I was 
23 hawking newspapers for the Daily California--
24 Q. All right. Calling your attention to 
25 July 26th of, of this year, sometime in the 
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1 afternoon, were you up at his, up in his room at 
2 the Marion Hotel here in Ogden? 
3 A, Yeah, I was up there. 
4 Q. Okay. And did the, did the police come 
5 in sometime during the course of the afternoon 
6 while you were at the, at the defendant's room? 
7 A. Yeah. 
8 Q. And what happened at that time? 
9 A. Urn, they just, they knocked on the door 
10 and then urn, I opened it. And then I walked out 
11 and then urn, that's whenever that, not Shane but 
12 that other person started questioning me, asking me 
13 what I was doing and stuff. And urn, I was 
14 scared. There was two cups sitting right there on 
15 the cooler, you know, right after they had knocked 
16 on the door. I sat my cup on the cooler and then 
17 David sat his cup on the cooler and then I walked 
18 outside. 
19 Q. What was in those cups, Dennis? 
20 A. Urn, cherry 7-Up and vodka, Smurnoff or 
21 Poplovs vodka. 
22 Q. So one was your cup and the other one was 
23 whose? 
24 A. David Beda. 
25 Q. David? 
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1 A. Beda. 
2 Q. You're referring to the defendant as 
3 David? Is that correct? 
4 A. Yeah. 
5 Q. Okay. And, and were you drinking from 
6 it--
7 A. Yeah. 
8 Q. — before the police came? 
9 A. Yeah. 
10 Q. Okay. Who, who gave you that drink or 
11 who supplied it to you? 
12 A. Urn, David Beda. 
13 Q. Okay. 
14 A. Or Beda. 
15 Q. And, and when the police talked to you did 
16 you tell them the same thing, that David had 
17 supplied the alcohol to you? 
18 A. Um, well, urn, at first I did. Well--
19 Q. Well, I mean when you-- Did you give a 
20 statement right after, right after that day to the 
21 police? 
22 A. Yeah. 
23 Q. Okay. Let me, let's see if I can-- Do 
24 I have a-- I'll show you a document called P-l 
25 here. Why don't you take a look at it. Dated July 
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1 26th. Is that your signature? 
2 A. Yes, it is. 
3 Q. Why don't you take a look at it and tell 
4 me if that's the statement you gave to the police 
5 shortly after, after they entered a, entered the 
6 defendant's room? 
7 A. Yeah, yeah. 
8 Q. All right. And in this statement you 
9 tell the police that it was the defendant that 
10 supplied the alcohol to you that w a s — 
11 A. Correct. 
12 Q. Is that correct? 
13 A. Yeah. 
14 Q. All right. How old are you, Dennis? 
15 A. 16. 
16 Q. When did you turn 16? 
17 A. Um, December 14th of last year. 
18 Q. Okay. 
19 A. Or this year. 
20 Q. And have you seen this? 
21 MR. CAINE: I've seen this. I've probably 
22 got it. 
23 MR. DAROCZI: Let me show you what we have 
24 marked STATE'S EXHIBIT #2. Can you take a look at 
25 that, Dennis? 
PENNY C. ABBOTT, CSR 
PAGE 9 
1 A. (By the Witness) Yeah. This is um, whe 
2 Dennis Beda, this is, well David Beda. I don't 
3 know how to address him but--
4 Q. Well thatfs okay. You, you can call hi 
5 David if you feel comfortable with that. 
6 A. He took-- This is whenever he took me do 
7 and had me change my statement. 
8 Q. Tell the Court how that happened, how th 
9 came about. 
10 A. Unt-
il Q. Is this a statement that you signed and 
12 it's dated August 1. Is that correct? 
13 A. Yeah. 
14 Q. And where did you go to to give this 
15 statement? 
16 A. Oh, like over there. Like across the 
17 street, I think. 
18 Q. Cross the street? 
19 A. Yeah, I think. I'm not sure. 
20 Q. Public Defenders Office? 
21 A. Yeah, yeah. 
22 Q. All right. Tell me how you got there. 
23 A. Um, Dennis Beda drove me. 
24 Q. All right. And was there any 
25 conversation before he drove you there about what 
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1 he was taking you there for? 
2 A. Yeah. Um, well, I had talked to him on 
3 the phone before, like a day before we went or two 
4 days before we went. And he told me well, I can't 
5 talk about the case and all of this but, and all 
6 this. And then he started going into the case 
7 saying oh, well I'm going to get in all this 
8 trouble. And so I was like feeling bad. And then 
9 he said well, you could change your statement. I 
10 was like, well would I get in trouble for that, for 
11 lying and stuff? He said yeah, but if you get in 
12 trouble then I'd just pay your fine. 
13 Q. And so you talked to him more than once 
14 did you say? 
15 A. Yeah. I talked to him like twice. 
16 Q. Okay. And that day then how is it that 
17 you got together with him and, and you say he drove 
18 you? 
19 A. U m — 
20 Q. Did he pick you up or did you go — 
21 A. Yeah, he picked me up. 
22 Q. -- or did you go with (inaudible, two 
23 speakers). 
24 A. He picked me up near my home. 
25 Q. Okay. Did you even know where you were 
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1 being driven to? 
2 A. Urn, all I knew was that I was going to 
3 change my statement. 
4 Q. All right. And did you do that? 
5 A. Yeah. 
6 Q. And is this the statement? 
7 A. Yeah. 
8 Q. EXHIBIT #2? 
9 A. That's it. 
10 Q. Okay. And in this statement you, you sa 
11 that the defendant didn't know, Dennis Beda didn' 
12 know about--
13 A. The alcohol in the cup. 
14 Q. -- about the alcohol in the cup. 
15 A. Right. 
16 Q. Is that-- And that he didn't supply it. 
17 Is that correct? 
18 A. Right. That's what it says. 
19 Q. I'd offer these two exhibits at this 
20 time. 
21 MR. CAINE: No objection. 
22 THE COURT: #1 and #2 are received. 
23 MR. DAROCZI: And the, the case of 
24 supplying alcohol to a minor, that was, you came 
25 court one time on that to testify. Is that 
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(By the Witness) When? 
Well, remember when you were in my office 
Oh, yeah. 
All right. 
Yeah, that's right. 
And that case is now pending trial still, 
t correct? 
Urn--
The case has not come to trial yet? 
Right. 
Is that correct? 
Yeah. 
All right. 
I guess. 
That's all I have of this witness, Your 
THE COURT: Go ahead, Mr. Caine. 
MR. CAINE: Thank you, Judge. 
CROSS EXAMINATION BY MR. CAINE. 
Mr. Atkinson, you're 16. Is that right? 
Yeah. 
Are you in school? 
Yeah. 
Where do you go to school? 
PENNY C. ABBOTT, CSR 
PAGE 13 
1 all about, whether you're being truthful. You've 
2 given actually four different statements about 
3 this; haven't you. 
4 A. Yeah. 
5 Q. Let's, let's make sure we've got it on the 
6 record. The first was the written statement, and 
7 1 think it's designated STATE'S EXHIBIT #1 that you 
8 gave to the police on about the 23rd or 26th of 
9 July. Right? 
10 A. Right. 
11 Q. Okay. The next thing that you did was you 
12 wrote or had typed a statement that you gave to the 
13 secretary at the Public Defenders Office, dated at 
14 least August 1st, 1994. Right? 
15 A. Right. 
16 Q. And that's the one that Mr. Daroczi just 
17 showed you that's STATE'S EXHIBIT #2. Right? 
18 A. Right. 
19 Q. Then about two weeks later you appeared 
20 for the trial of the alcohol case against Mr. Beda 
21 here in this court. 
22 A. Right. 
23 Q. And you met with me in the presence of 
24 Detective Miner in a room and also gave a 
25 statement; didn't you. 
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1 A. Yeah. 
2 Q. At which time you indicated that Mr. Beda 
3 had not provided alcohol to you on that day but had 
4 on other occasions. 
5 A. Yeah. 
6 Q. That's what you said; wasn't it. 
7 A. Yeah. 
8 Q. Then you gave a fourth statement— 
9 A. I guess. 
10 Q. -- which hasn't been admitted into 
11 evidence here, but Mr. Minor had you sign another 
12 statement that is dated August 9th which was just 
13 immediately following our meeting over in court. 
14 Isn't that right? That's this one. You haven't 
15 been shown that yet. Three pages and your 
16 signature. 
17 A. Yeah. 
18 Q. So you've given four different 
19 statements. Right? 
20 A. Right. 
21 Q. All right. And in two of those statements 
22 you denied that Mr. Beda had given you or provided 
23 you the alcohol on the day the police came over to 
24 the hotel. Right? 
25 A. Correct. 
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1 Q. All right. Now let's talk about what 
2 happened on STATE'S EXHIBIT #2, the second 
3 statement that you gave. You claim that, you told 
4 us here in court, and this is, I wrote this down so 
5 1 made sure that you told Mr. Daroczi in response 
6 to his questions that Mr. Beda took you over to an 
7 office across the street here and in effect had you 
8 make this statement with the promise that he would 
9 pay your fine if you did it, something like that? 
10 A. If I had gotten one, yes. 
11 Q. If you got a fine. Right? Now he 
12 didn't threaten you. 
13 A. Right. I didn't say he threatened me. 
14 Q. And I understand that. 
15 A. Okay. All right. 
16 Q. And he didn't threaten you; did he. 
17 A. Right. 
18 Q. Okay. 
19 A. That's correct. 
20 Q. He told you to tell the truth; didn't he? 
21 A. Who? He told me? 
22 Q. Mr. Beda, uh-huh (indicating 
23 affirmatively). 
24 A. To tell the truth about what? 
25 Q. About what happened on the 26th of July. 
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1 A. Wrong. 
2 Q. Okay. But you didn't just walk over 
3 drive over to the Public Defenders Office. You 
4 some things before you went there, didn't you, 
5 that you forgot to tell Mr. Daroczi or the Cour 
6 this morning. 
7 A. What's that? 
8 Q. Well, I'll tell you. First of all, yo 
9 went over to see a lawyer by the name of Robert 
10 Phillips. Isn't that true? 
11 A. No, I never saw no lawyer. 
12 Q. Okay. You are, for the record I want 
13 have you think about this, you are denying that 
14 went to an office over on 27th Street and Adams 
15 Avenue and met with an attorney named Robert 
16 Phillips? 
17 A. Oh wait. Yeah. He took me in to some 
18 place. 
19 Q. Oh. 
20 A. I forgot about that. 
21 Q. Oh. 
22 A. I'm sorry. 
23 Q. Okay. Okay. 
24 A. I'm sorry. 
25 Q, Well, let's--
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1 A. I totally forgot. 
2 Q. Let's, let's back up then so we've got it 
3 all. You now do remember that you went to see an 
4 attorney, an older man with white hair, thinning 
5 hair? 
6 A. Yeah, I think. 
7 Q. Okay. 
8 A. I'm not sure. I can't remember. 
9 Q. And it was in an office over on about 27th 
10 and Adams. 
11 A. I don't — 
12 Q. Right? 
13 A. I don't remember where it was at or what. 
14 Q. Okay. But you met with a lawyer? 
15 A. I guess. I don't even know whether he 
16 was a lawyer or what. I--
17 Q. Okay. All right. If Mr. Phillips comes 
18 in to Court and says that he met with you, would he 
19 be lying? 
20 A. Urn, if-- I'm not sure what the guy's name 
21 was though. 
22 Q. Oh, all right. Well--
23 A. I'm not, you know. I mean--
24 Q. But you met with somebody? 
25 A. I met with somebody with him--
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1 Q. Okay. 
2 A. -- and we went somewhere to make sure what 
3 could happen to me --
4 Q. All right. 
5 A. -- and stuff. 
6 Q. And you told him in fact that Mr. Beda had 
7 not provided alcohol to you on the day that he was 
8 charged. Isn't that right? 
9 A. Yeah. And that was — 
10 Q. And you also didn't tell him that Mr. Beda 
11 had in any way threatened you or offered to do 
12 anything? 
13 A. Right. But that was before--
14 Q. And in fact, you also said to him I want 
15 to make some kind of a statement and he you told 
16 how to do that. Isn't that true? 
17 A. No. 
18 Q. All right. 
19 A. I didn't say I wanted to make the 
20 statement. 
21 Q. All right. Now, before going and signing 
22 this statement you met with another lawyer; didn't 
23 you? Right? Over in the same building that you 
24 made this statement? 
25 A. Yeah, I guess. 
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1 Q. And his name was Mike Bouwhuis or 
2 Bouwhuis? 
3 A. Yeah. May-- Well, I think that was the 
4 one. I can't remember the people he took me to 
5 see. 
6 Q. Yeah. And the reason you're having 
7 trouble--
8 A. I really can't. 
9 Q. -- not remembering is because you're high 
10 on drugs today? 
11 MR. DAROCZI: Objection, Your Honor. 
12 A. (By the Witness) No. 
13 MR. CAINE: Okay. 
14 MR. DAROCZI: That's been asked and 
15 answered--
16 MR. CAINE: All right. 
17 MR. DAROCZI: And it's--
18 MR. CAINE: I'll withdraw it. 
19 THE COURT: Question's withdrawn. 
20 MR. CAINE: The-- It is true is it not, 
21 Mr. Atkinson, that you went over to the first floor 
22 of the building across the street at 2568 
23 Washington and met with a lawyer, after seeing 
24 Mr. Phillips, whose name was Mike Bouwhuis. Right? 
25 A, (By the Witness) Urn, I guess, yeah. 
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Q. Okay. And you told that lawyer basically 
the same thing, that you wanted to make a statement 
recanting or withdrawing your previous statement 
and asked him what you should do. Isn't that true? 
A. Yeah. 
Q. And at no time did you tell him that 
Mr. Beda had asked you to do this or that he had 
offered to pay a fine? 
A. Well, if I would have said that then it 
wouldn't have been — 
Q. The tr — 
A. -- you know, it would-- I, I knew that we 
would have probably gotten caught. 
Q. My--
A. If I was trying to back him up--
Q. I see. Okay. 
A. -- and then I go to these people, why 
would I tell them that I'm lying? 
Q. My question-- Well that's true because I 
guess we never know when you're lying or telling 
the truth. 
MR. DAROCZI: Objection. 
MR. CAINE: I'll withdraw. 
THE COURT: Withdrawn. 
MR. CAINE: The, the truth is you didn't 
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1 say any of those things to either of those two 
2 lawyers before you went over and made this 
3 statement. Isn't that right? 
4 MR, DAROCZI: That's been asked and 
5 answered, Your Honor. 
6 MR. CAINE: Well, I don't know that it 
7 has or not. He keeps dodging around it so--
8 A. (By the Witness) I'm--
9 Q. -- I want a specific answer. 
10 A. I don't remember specifically every detail 
11 that happened. It was so--
12 Q. I see, I see. 
13 A. It was a while ago, you know. 
14 Q. Well, was it about--
15 A. And I barely, I could barely even 
16 remember meeting with the people that he took me to 
17 see. 
18 Q. I understand. In any event, after 
19 meeting with two attorneys on that same day you 
20 then went up to the second floor at 2568 Washington 
21 Boulevard and met with a woman by the name of 
22 Melissa. 
23 A. Yeah. 
24 Q. Right? 
25 A. That's the person that I got my--
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1 Q. All right. 
2 A. That Dennis had me change my statement 
3 with. 
4 Q. Oh, I see. Okay. And in any event 
5 STATE'S EXHIBIT #2 I believe-- Do you have that, 
6 Judge? Thank you. This is the one that you had 
7 Melissa type and signed in her presence. Is that 
8 right? 
9 A. Right. 
10 Q. And that statement essentially says that 
11 Dennis Beda didn't provide alcohol to you on the 
12 26th of July. 
13 A. Right. 
14 Q. Right? And you gave that to her. Did you 
15 tell her that Dennis had asked you to sign this or 
16 that he had threatened you in any way or offered to 
17 pay a fine? 
18 A. No. 
19 Q. Okay. 
20 A. But that, that guy also in there--
21 Q. That's, that's it. 
22 A. -- asked me--
23 MR. DAROCZI: Well, I--
24 MR. CAINE: Excuse me, Your Honor, he's 
25 not being responsive. 
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1 A. (By the Witness) Oh. I'm sorry. 
2 MR. CAINE: He said no and that was it. 
3 THE COURT: You can do that on cross. 
4 MR. DAROCZI: Your Honor, I ask that he 
5 be allowed to, to finish his answer. 
6 MR. CAINE: The answer is finished. 
7 A. (By the Witness) I'm sorry. I'm 
8 finished then. 
9 THE COURT: You can cross examine. I 
10 mean, you can reexamine him. 
11 MR. CAINE: Now, that statement's dated 
12 the 1st of August. Right? That you remember that 
13 that would that be the day if that's what it says? 
14 A. (By the Witness) Yeah. 
15 Q. All right. And then following signing 
16 that statement you appeared in court about a week 
17 later and essentially told me, Detective Miner who 
18 was standing there, and I believe there was one 
19 other person but I can't remember who it was, the 
20 same thing that's in that statement. Right? 
21 A. Right. 
22 Q. And at that time you were then taken by 
23 Detective Miner and talked to about that. Is that 
24 right? 
25 A. Yeah. 
PENNY C. ABBOTT, CSR 
PAGE 29 
Q. And did Mr. Daroczi participate in that 
too? 
A. I don't remember. 
Q. But in any event — 
A. I don't. 
Q. -- Detective Miner came and talked to you 
about it. Right? 
A. Yeah. I talked to Detective Miner about 
it. 
Q. And Detective Miner told you that he 
didn't believe that statement and believed that you 
had been intimidated by Mr. Beda, isn't that true? 
A. I'm not-- I don't recall. 
Q. You don't recall? 
A. I don't remember. 
Q. But in any event, shortly thereafter you 
signed another statement with Detective Miner 
repudiating this statement. Right? 
MR. DAROCZI: Well, as far as the word 
repudiating I object to that a s — 
THE COURT: Well, can you answer that. 
Do you know that word? 
A. (By the Witness) No, I don't. 
MR. CAINE: All right. 
THE COURT: Okay, Restate the — 
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1 MR. CAINE: Shortly after our little 
2 meeting here and then your meeting with Detective 
3 Miner, you signed a new statement which essentially 
4 changed or reversed the statement that you'd signed 
5 over in the Public Defenders Office. Right? 
6 A. (By the Witness) Right. 
7 MR. CAINE: Okay. That's all I have. 
8 MR. DAROCZI: Nothing further, Your 
9 Honor. 
10 THE COURT: You may step down. Thank 
11 you. 
12 MR. DAROCZI: The State rests, Your 
13 Honor. 
14 THE COURT: Thank you. 
15 MR. CAINE: We're not putting on any 
16 evidence at this hearing. 
17 MR. DAROCZI: We'll submit it, Your 
18 Honor. 
19 THE COURT: Thank you. Mr. Caine? 
20 MR. CAINE: Submit it. 
21 THE COURT: Thank you. This is not a 
22 trial to determine whether or not there's a guilt 
23 or innocence. The purpose of the trial is simply 
24 to determine whether or not there's probable 
25 cause. Based upon the testimony and the 
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TRANSCRIPT 
HEARING 
(October 19, 1994, State vs. Beda, 941900757) 
4 
6 
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3
 || THE COURT: The State of Utah vs. Dennis Beda, case 0757 
The matter is on for arraignment. Mr. Beda, you have been 
5
 || represented by attorney Caine, is that correct? 
MR. BEDA: He is not here, your Honor. He is going 
7
 to be unavailable for two or three weeks, 
8
 THE COURT: All right. And you have asked for this 
9
 || Court to hold some kind of closed hearing, is that correct, 
outside of the presence of the prosecution? 
MR. BEDA: Yes. I would be willing to waive that, 
your Honor, that request, if you could agree to appoint 
13
 || independent counsel. Counsel independent of the Public 
Defenderf s office. 
What has developed in the cases is that the—Mr. Caine 
has inadvertently become a key defense witness in the case. 
During a closed meeting on August 9th in the courthouse, the 
day that the misdemeanor,,case was to go to trial in a closed 
hearing with Mr. Daroczi—I believe you were there, Mr. 
Daroczi. 
MR. DAROCZI: Yes. 
MR. BEDA: Yes. Mr. Caine, Dennis Atkinson, the 
chief witness for the prosecution, his mother and two police 
officers, Mr. Atkinson affirmed vehemently that the statement 
he signed in the Public Defender's office was true and 
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correct. And only Mr. Caine on the defense side can testify 
as to the demeanor of Mr. Atkinson during that closed hearing 
It is very critical to the defense. In fact as I was sitting 
here today during your long afternoon, I came to realize that 
there could be a problem with Mr. Daroczi prosecuting this 
case because I could foresee his being called as a defense 
witness to confirm what Dennis Atkinson said during that 
closed meeting. It is very important to understand that that 
is the key to the defense. 
THE COURT: Let me stop you for a moment. Is it 
being claimed by the State at this point that the—that this 
witness that he is referring to is going to take the position 
that is different than the one he is alleging that he took in 
that meeting? 
MR. DAROCZI: Your Honor, it is a little bit more 
complicated than that. The Defendant was originally charged 
with supplying alcohol to a minor. The minor is the witness 
that is involved in the witness tampering. The minor, at the 
time of the arrest of this Defendant, gave a statement and 
told the police officer that the Defendant supplied alcohol to 
him. This is a 16 year old boy. 
When the case came up for trial, the Defendant—we found 
out—the minor came in and told me that the Defendant had 
nothing to do with giving him alcohol. That the alcohol—he 
helped himself to it without the knowledge of the Defendant. 
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This was, of course, contrary to the statement he originally 
gave to the police, 
THE COURT: Okay. 
MR. DAROCZI: And then, of course, we couldnft go 
ahead with the trial because of this reversal of the boyfs 
statement. 
THE COURT: Let me just ask some questions. Was it 
in a meeting before that trial was scheduled to go that this 
meeting took place where that witness denied that the alcohol 
was purchased for him by the Defendant? 
MR. DAROCZI: That was in my office in the presence 
of the Officer Shane Miner, myself at this point and the boy'3 
mother, in my office. 
THE COURT: Was Mr. Caine present? 
MR. DAROCZI: Not at this time. When we went to 
Court it appeared that the case would be negotiated. We 
reduced it. The Defendant was about to enter a plea of guilty 
to that. And then when the Judge indicated she might give a 
stern sentence here, the Defendant balked, and the Defendant 
insisted that his lawyer talk to the boy. 
It was at this time that Mr. Caine—and that was not 
within my presence. Mr. Caine I think talked to the boy. The 
boy said that he had—that the Defendant had nothing to do 
with supplying the alcohol. In fact he had given a statement 
unbeknownst to us to the Public Defender's Office recanting 
d\ 
1 
2 
3 
4 
5 
9 
10 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
his original statement and now exonerating the Defendant of 
any liability for supplying of the alcohol. 
Of course, it appears that the Defendant knew this. Wher 
the officer pressed the boy, what happened, he said, look, the 
Defendant approached me. He said that he would get a very 
I  stiff sentence if convicted. 
7
 " THE COURT: Just wait a minute. What I don!t—are 
8
 || you about to get into the charge itself that you now have 
pending? 
MR. DAROCZI: This is the statement. This is a 
11
 I  statement now, 
12
 " THE COURT: But you don't need to. What I needed tc 
13
 || know by way of factual background is whether indeed Mr. Caine 
and you might possibly be witnesses. Now it sounds like what 
you are saying is that the nature of this proceeding as to 
whether that witness was tampered with or not would involve 
events that would have preceded these statements being made. 
MR. DAROCZI: Y,es, our position is that the 
statement—that the statement absolving the Defendant was 
given at the prompting of the Defendant. And that is what is 
tantamount to the witness tampering, which the boy then owned 
up to. And that's the basis for this case. 
MR. BEDA: But Mr. Caine was privy to that boyfs 
insistence that I didnft give him anything to drink. In fact 
Mr. Caine at the end of this meeting—I came outside of the 
5 
1
 door, and Mr. Caine talked to Dennis and said, Dennis, the 
2
 prosecution witnesses, tell David Beda what you told me so he 
3
 I  can hear. 
THE COURT: Let me do this. The Court is inclined-4 
5
 || to the extent you want to call Mr. Caine as a witness, that 
6 n
 may be relevant to the case. The Court will recognize that 
7
 and allow your Motion, grant your Motion to have Mr. Caine 
8
 || taken off the case, 
MR. BEDA: Yes. 
THE COURT: Now as I understand it, Mr. Caine was 
working the case as a Public Defender. It is your position 
that you qualify for the Public Defender? 
MR. BEDA: Yes, your Honor. 
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THE COURT: All right. You don't have any 
objection? 
MR. ALLEN: No,, your Honor, not at this time. 
THE COURT: All right. You donft have—do you know 
by any chance, either of you Public Defenders, whether he was 
interviewed and a determination made as to whether he had 
assets? 
MR. GRAVIS: He has been interviewed and determined 
he qualified. 
MR. ALLEN: There was some question based upon his 
6 
ad in the newspaper as to what work he was doing. 
MR. BEDA: May I add one more thing about the Public! 
Defender's Office, your Honor? 
THE COURT: No, you may not. Your last name is 
pronounced Beda? 
MR. BEDA: Yes, your Honor. 
THE COURT: Mr. Beda, the Public Defender's Office 
is a collection of independent law offices and operate through 
an association. But the conflict with Mr. Caine in this case 
does not create a conflict as to the whole association. 
MR. GRAVIS: Your Honor, maybe I ought to add some 
information. There are some further conflicts. 
THE COURT: That would help. 
MR. GRAVIS: The juvenile, the secretary and myself 
were present when the secretary came in and he made the 
statement. She typed it up and I questioned him. And Mr. 
Laker shares that office, s o — 
THE COURT: I was thinking of Mr. Kelly Miles. Doesi 
he have a conflict? 
MR. ALLEN: Mr. Miles and Mr. Snider both are 
unrelated. 
THE COURT: The Court will make an appointment of 
Mr. Miles. 
MR. BEDA: I was going to request Mr. Miles. 
MR. GRAVIS: Which Mr. Miles? 
MR. BEDA: Kelly. 
THE COURT: To act as your Public Defender in the 
case. Then I will leave it up to your attorney and your 
decision as to whether you want to make any challenge to Mr. 
Daroczi acting as an attorney involved in the case. 
And certainly, Mr. Daroczi, you are free to move off the 
case if you think you have some type of a conflict in the 
case. Now the matter was on here for arraignment. With the 
Court having done that, I would think that it would make sensq 
for us to continue this case one week to allow Mr. Miles to 
familiarize himself with the case. Have you come back here at 
that time and have a trial date set. 
MR. BEDA: Is there—is there a certain amount of 
time I must be brought to trial without having to waive? Is 
it 30 days or 60 days? 
THE COURT: No. You have a constitutional right to 
a speedy trial but there is no fixed amount of time. It is a 
matter of the Court's case load, and the Court will get you to 
trial as quickly as it can. 
MR. BEDA: Is it possible— 
THE COURT: The Court wants to have the date set 
with your attorney present. And what was your question? 
MR. BEDA: I just had one other request. Is it 
possible for you to authorize use of an investigator? 
MR. GRAVIS: We have an investigator. 
8 
MR. BEDA: So we won't get into the problem again 
about attorneys talking to witnesses. 
THE COURT: The attorney does have access to a 
Public Defender investigator. That will be up to you and your* 
attorney. You understand the Court is continuing your case to 
next week. That will be the 26th of October. And that will 
be at 2:30 p.m. You have to be here. 
As far as—do either of you know whether Mr. Miles would 
be scheduled to be in this Court at this time? 
MR. ALLEN: I don't. 
MR. GRAVIS: I don't. 
THE COURT: I would ask Mr. Derring to notify Mr. 
Miles that he has been appointed to this case, and ask him to 
be here to represent Mr. Beda. 
Did you start to say anything? 
MR. ALLEN: I was going to say if he talks to Mr. 
Beda between now and then, we can set the trial without him 
without a problem. 
THE COURT: All right. Anything else, Mr. Beda? 
MR. BEDA: I will enter a plea at that time, your 
Honor? 
THE COURT: Yes. 
MR. BEDA: All right, thank you, 
October 26, 1994, State vs. Beda, 941900757) 
THE COURT: The State of Utah vs. Dennis Beda, case 
0757. This matter is on for arraignment? 
MR. CAINE: It is. 
THE COURT: Do you anticipate a plea today? 
MR. CAINE: It will be a plea of not guilty, Judge. 
THE COURT: All right. We will go ahead with the 
reading of the Information. 
(Information read by the Clerk.) 
THE COURT: All right. You are Dennis Beda? 
MR. BEDA: Yes, your Honor. 
THE COURT: All right. You understand what you have 
been charged with here? 
MR. BEDA: Yes, your Honor. 
THE COURT: All right. Do you anticipate a plea 
today? 
MR. CAINE 
THE COURT 
MR. CAINE 
THE COURT 
Not guilty, that's correct. 
You told me that already. 
That's okay. 
Mr. Beda, to the charge of third degree 
felony, witness tampering, how do you plead? 
MR. BEDA: Not guilty. 
THE COURT: We need to set the matter for trial. 
Let me cover for the record, isn't this the case—maybe it 
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wasn't this case but a different one which I assigned Mr. 
Miles. 
MR. CAINE: It is. And we are—I am going to be 
counsel in this case. I have been counsel previously. And art 
issue came up that may have required me to testify in this 
case, but that has been resolved. And this is a case I have 
been with from the beginning. And I am going to continue with 
it at this time. Isn't that right? 
MR. BEDA: Yes, your Honor. 
THE COURT: All right. Now, is there a separate 
case that Mr. Miles was assigned to, or is this the case? 
MR. CAINE: No, this is the case. 
THE COURT: All right. So for our record, Mr. Beda, 
you are comfortable with Mr. Caine acting as your counsel? 
MR. BEDA: Yes, your Honor. 
THE COURT: You do not claim any longer that there 
is a conflict of interest in his representing you on this? 
MR. BEDA: He said that—Mr^ Caine said therewill 
be certa insMpulations entered into. 
MR. CAINE: It involves—well, it is fairly simple. 
It involves/a statement that the alleged victim in this case 
gave outside the courtroom as we were about to have a trial. 
There were others present when that statement was made. And 
everyone has agreed that it was made. As to why it was made 
and all of that, that's the subject of the trial. But I 
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wouldn't— 
MR. DAINES: There is a Motion made to exclude Mr. 
Daroczi. 
MR. CAINE: That's been withdrawn. 
MR. BEDA: I am withdrawing that. 
MR. CAINE: That Motion is withdrawn. So we are 
taking care of that. 
MR. DAINES: You are allowing Mr. Miles to withdraw 
from the case? 
THE COURT: I don't know he officially entered. 
MR. DAINES: There is an Order of Appointment, 
that's why I am asking. 
THE COURT: I will vacate tJxat^Qxder and Mr. Ca-ine 
will serve as hia^couri^el. And you are withdrawing the Motior 
to have Mr. Daroczi Disqualified? 
MR. CAINE: Yes. 
THE COURT: All right. We need to continue this. 
MR. CAINE: Two day trial. 
THE COURT: Two day trial. We will be looking at 
January. 
MR. CAINE: All right. 
THE COURT: Do you have any problem with it being 
set in January? 
MR. CAINE: We do not, that's fine. 
THE COURT: How about the 9th of January? 
12 
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A Yeah. 
Q Was Dave happy about that? 
A No, he didn't say nothing about it. He read it 
quickly, and then he just put it in the glove box, I think. 
Q All right. And did you and Dave talk about what you 
were going to say when the trial came up on August 9th, on his 
case for supplying alcohol to you? 
A I don't remember if we talked about anything really. 
Q Because you had a subpoena, did you not, to come to 
court on August 9th in the morning? 
A Yes. Yeah, I did. 
Q And you did come to court, did you not? 
A Yeah, I did. 
Q And you had a meeting in my office with Detective 
Miner and myself, is that correct? 
A Yes. 
Q Do you remember that, on the morning of the trial? 
A Yes. 
Q Okay. And you say you don't remember whether you 
did or did not talk to Dave before that day about what you 
were going to testify to, or how you were going to testify? 
A I don't remember really, unless it is in one of my 
statements. 
Q Well, all right. So do you remember discussing the 
case up in my office that morning on August 9th before going 
46 
Q He wasn't present? 
A No. 
Q Just like he wasn't present when you were talking to 
Judge Phillips, or to Mike Bouwhuis, right? 
A Right. 
Q Okay. Now on the day of the trial, that's the 9th 
of August, okay, that's what, about a week after you signed 
that thing? 
A Right. 
Q You came into court and I believe your mother was 
with you, wasn't she, that day? 
A Yes, right. 
Q And the first thing you did was go upstairs to the 
7th floor where the County Attorney's office is? 
A Right. 
Q And you met with Mr. Daroczi there, who was 
questioning you earlier, right? 
A Yes. 
Q Was Detective Miner in that meeting also when you 
went upstairs? 
A Yes. 
Q Was he? Okay. Was your mom there? 
A No, I don't think so. 
Q She didn't go up with you to that one? 
A I don't think so. 
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Q Was anybody else in there? 
A No, just the three of us. 
Q Okay. And that's when you told Mr. Daroczi—and yoi1 
hadnft seen him before this, had you? 
A No. 
Q Mr. Daroczi? 
A Right. 
Q Now, you had seen Detective Miner. But that was on 
the day that he did all this, when he came to the place? 
A Right. 
Q All right. You hadn't seen him since then either? 
A Right. 
Q Okay. So you go up to the office and tell them that 
you changed your statement? 
A Yes. 
Q And that you did not get alcohol, or you were not 
given alcohol by Dave Beda on the day in July, right? 
A Right. 
Q And they were angry about that, weren't they? 
A Yes, I guess. 
Q Didn't like that a bit? 
A I am not really certain how they felt about it. I 
don't think they liked it. 
Q Okay. And you also told them that you actually made 
up—or you had signed a statement, right? 
64 
A Yes, 
Q Did you show it to them? 
A Yeah, I think so, 
Q So you had it with you? 
A Wait, maybe—I am not even sure about that one. 
Q Okay. But you told them about it? 
A Right. I am pretty sure I did. 
Q And told them what you had done, gone over to 
Melissa Whetton and signed a statement? 
A Yes, I think so. 
Q All right. Then after that meeting, you went 
downstairs to the 5th floor, just right outside of Judge 
Heffernon's courtroom, right? 
A Yeah. 
Q And at that point, a little while later, you met me? 
A Yes. 
Q Thatfs the first time you had ever met me, right? 
A Right. 
Q I was there, and Detective Miner was there? 
A Yes. 
Q And I believe your mother was there, wasn't she, at 
that point? 
A Yes. 
Q And we went inside an office right there next to the 
courtroom, didn't we? 
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A Yes. 
Q And I was there, Detective Miner was there, your 
mother was there? 
A Right. 
Wasn't she? And you? 
Yes. 
Anybody else that you can remember? 
No. 
Was Mr. Daroczi there, or was he outside? 
I am not sure if he was there or not. 
At least the four people I have just named were 
Q 
A 
Q 
A 
Q 
A 
Q 
there? 
A 
Q 
Right, yes. 
And I asked you to tell me what the situation was, 
didn't I? 
A Yeah. 
Q Okay. And you again said the same thing that you 
told Detective Miner and Mr. Daroczi up in his office just a 
short while earlier, that Dave Beta had not provided you 
alcohol? 
A Right. 
Q Right? Okay. And then we went inside and reset a 
trial, didn't we? You didn't go on the stand that day? 
A Right. 
Q All right. So now from the time you—let's just 
66 
was the Defendant then arrested? 
A Pardon me. 
Q Was the Defendant arrested? 
A Yes, right after I spoke with Dennis Atkinson out ir< 
the hallway just outside the room. 
Q For? 
A Supplying alcohol to a minor. 
Q Okay. Did you take him down and book him? 
A Yes. 
Q And charge him? 
A Yes. 
Q Did you receive a subpoena then for the trial for 
August the 8th? 
A Yes, I did. August 9th? 
Q August 9th, I am sorry. The morning of the trial 
were you in my office with Dennis Atkinson when he showed up? 
A Yes. 
Q Okay. Can you tell us what happened with regard to 
Dennis? 
A At what time, at what point? 
Q Well, when we had a meeting, pre-trial meeting in my 
office. 
A You had talked to him and he had said a couple of 
things different from his statement. I had walked in and out 
of your office a couple of times. I can't remember the 
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context of the conversation because you were talking to him 
mostly. It was set for trial in front of Judge Heffernon on 
the 5th floor. We then went down to the 5th floor. Dennis 
had—I didn't know he had changed his statement concerning the 
first statement he gave us, but he was saying, well, I don't 
know for sure. And I don't know. And his demeanor was a lot 
different than what it had been. 
Q Was he hesitant? Was he saying I don't know, or 
maybe this, or maybe that when you first talked to him back at 
the hotel? 
A No, he was sure. It was—it was just the two of 
them in the room. The vodka bottle was sitting right there. 
It is a small room. And he said, yeah, he had given me some 
vodka. And he had been drinking, admitted he had been 
drinking. And that's as far as that went. 
He didn't hem-haw around about how he acquired that or 
where he had been drinking it. 
Q Now I understand you took Dennis down to make a 
statement, Dennis Atkinson, to the police station. 
A On the 26th of July? 
Q Yes, that's right, letfs go back to the original, 
yes, the 26th of July. There was talk about you threatening 
Dennis with Moweda. 
A Yes. 
Q Tell us about that. 
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A It wasn't a threat. He had been drinking. He is a 
juvenile. And I told him that he would be going to Moweda if 
I couldn't get ahold of a responsible adult to release him to. 
I had no other options. 
Q How did that come up, a responsible adult? 
A Pardon me? 
Q How did that subject come up? 
A I was trying to get ahold of his mother so I could 
locate the parent, release him to the parent. Normally that's 
what we would do. In the event there is not an adult that 
would take custody, I don't have any other choice than to 
place him in Moweda. That's what I told him. Later on we die 
find his mother. 
Q You had difficulty at least locating the mother, or 
getting her whereabouts out of Dennis, or what? 
A Yeah, he didn't want to tell me—I don't know if he 
didn't want to tell me where she was at. He wouldn't tell me 
how I could get ahold of her to advise her of the situation 
and release him into his parent's custody. 
Q So is it like you threatened him what to say or else 
you were going to take him to Moweda? Did you tell Dennis 
what to say at all? 
A He was never threatened what to say. And I have 
never told him what to say, other than all we were after was 
the truth. And he has got to tell the truth what happened, to 
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know what happened. 
Q Go back up to the trial, August 9th, we go 
downstairs, or you go downstairs, is that correct? Tell us 
what happened downstairs in the court just outside the 
courtroom, or associated with the courtroom. 
A Mr. Caine wanted to talk to Dennis Atkinson before 
the trial. Mr. Daroczi had gone into the courtroom, I 
believe. So we stepped into the City Attorney's office that 
is just off the hallway on the 5th floor. Mr. Caine, Dennis1 
mother, Debbie Travalia and myself. Mr. Caine started to ask 
Dennis some questions about this case, and was referring to a 
statement. At the same time Mrs. Travalia was asking me about] 
all of these statements that Dennis had given to the police. 
I told her I was unaware of any other statement. There was 
one statement that had been given to the police. That was to 
me on the 2 6th of July. 
Q Are you referring to State's Exhibit 2? 
A Yes. 
Q Okay. Go ahead. 
A While Mr. Caine is having this discussion with Mr. 
Atkinson, I am kind of talking to his mom. She is asking me 
why he has been coming down giving all the different 
statements. I am telling her I don't know what you are 
talking about. 
At that time Mr. Atkinson pulled a second statement out 
911 
of his pocket that Mr. Caine seemed to have knowledge of. At 
that time I wanted to terminate the interview between Mr. 
Caine and Mr. Atkinson, and requested a County Attorney be 
brought in before any further interviewing took place. And a^ 
that time that was stopped. 
Q The statement you just referred to, is that State's 
Exhibit 3? 
A Yes. 
Q Okay. So what was your state of mind at this point71 
MR. CAINE: I will object to that, his state of minq 
is not an issue here. 
MR. DAROCZI: Well — 
MR. CAINE: Whatfs the relevance of his state of 
mind? He can testify about what he did. 
THE COURT: Sustained. 
Q All right. Tell us what you did. 
A At that time I told Mr. Caine that I felt that ther^ 
might be some witness tampering going on here, and to 
terminate. I wanted the interview terminated, and contact Mr. 
Daroczi, inform him what was going on, especially with the new) 
statement that just appeared it appeared Mr. Caine and Dennis 
Atkinson had been talking about. At that time we notified Mr 
Daroczi. I believe Mr. Daroczi and Mr. Caine went into Judge 
Heffernon's Chambers. Myself, Dennis Atkinson and his mother 
went down to my office where I asked him what was going on. 
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1 And told his mother exactly what had happened as far as what i 
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 knew. And asked her if she had any knowledge of anything. 
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At that time Dennis told us what had happened. And so w^ 
sat down. I said, okay, we will go through, we will get 
5
 || another statement on what happened. That's when the last 
statement that I obtained, which was the second statement I 
had obtained from him. 
8
 || Q Is that State's Exhibit 4? 
9
 " A Yes. Took place concerning him changing his story, 
or his testimony at the day of the trial. And that was done 
in our office with him and his mother present. 
Q Did you ever tell—was the Defendant ever told not 
to have any contact with the witness in this case, or Dennis 
Atkinson? 
15
 || A Yes. When I had released Dennis to his mother back 
16
 || on the 26th of July, she had some concern over— 
MR. CAINE: I am going to object to anything she 
said as hearsay 
Q Don't tell us what her concern was. Tell us what 
you said, or what happened 
A I went back to the jail, contacted Mr. Beda, and 
told him Dennis was a witness against you and to not have any 
contact with him. 
Q And this was still that same day? 
A This was the 2 6th of July when he was arrested for 
93 
was talking to Dennis. I would come in and out. 
Q So there wasn't even a full discussion, at least 
from your point of view, between you and Mr. Daroczi about th4 
case at that time? 
A Yes. 
Q Okay. And as you say, you were in and out of his 
office. But it became—at least you were getting the sense 
that Mr. Atkinson was backing off some of the statements in 
his original statement that he had given to you, is that what 
you were hearing? or at least getting some sense of? 
A That's a fair statement. 
Q Is that a fair statement? All right. As to whetherf 
he repudiated the whole thing, that wasn't made clear to you 
at that point? 
A I wasn't under the impression of that. But your 
words of him backing off— 
Q That's more accurate? 
A How I remember that would be more accurate, yes. 
Q Okay. then you left Mr. Daroczi's office, as I 
understand it, and came down to he fifth floor. And there 
encountered myself, Mr. Beda was there, and then we had 
another discussion, is that correct? 
A Yes. 
Q All right. And that discussion did take place in a 
City Attorney's office just close to the courtroom there. Youl 
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were there, Mr. Atkinson was there, I was there, and Mr. 
Atkinson's mother? 
A Yes. 
Q Do you recall anybody else being present? 
A I think that's the most part. Detective Stanger I 
think had come up for the trial, and he might have walked in 
and out. But the conversation basically was between the four 
of us. 
Q All right. And your recollection has been that I 
began to ask Mr. Atkinson essentially to tell me what had 
happened, right? 
A Yes. You were talking about a statement. But at 
the same time Mr. Atkinson's mother started asking me about 
statements. 
Q That's correct. 
A So you are carrying on your conversation with him, 
and I am carrying on a conversation with her. 
Q In any event, it became apparent, did it not, that 
Mr. Atkinson unbeknownst to you, at least until then, had 
completed a statement which had in effect repudiated his first] 
statement? 
A Yes. 
Q You actually got to see that? 
A It was different, yes. 
Q And I asked him about that. He then produced it, as 
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I think you indicated, out from his pocket? 
A Yes. 
Q And at that point it was you who said I think there 
has been some witness tampering here, we are terminating this 
discussion. That's in fact what you said, isnft it? If you 
will refer to your report as you are going, I think you say 
that in there also. 
A Yes, I said it looked like it was possible that 
there was some witness tampering. 
Q Yeah. And that was your first reaction to this. 
And you expressed that verbally? 
A Yes, I did. 
Q Both in my presence— 
A I did to you, yes. 
Q No question about it, that was your first reaction. 
At that point you terminated the conversation that we had? 
A Between you, being the defendant's attorney, and the) 
State's witness, until the prosecutor could be brought in. I 
wanted the attorney there. That's his position, not mine. 
Q Sure. 
A That's why it was terminated and Les Daroczi 
contacted. 
Q Did he come down and join the discussion? 
A I don't remember him joining the discussion. I 
remember you and him going into Judge Heffernon's Chambers. 
100 
